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paid. The IRS remains free to challenge the characterization of an amount so identified;
however, no deduction is allowed unless the identification is made. Restitution or included
remediation of property does not include reimbursement of government investigative or litigation
costs.

The proposal applies only where a government (or other entity treated in a manner similar
to a government under the provision) is a complainant or investigator with respect to the
violation or potential violation of any law.!!* An exception also applies to any amount paid or
incurred as taxes due.

The proposal requires government agencies (or entities treated as such agencies under the
proposal) to report to the IRS and to the taxpayer the amount of each settlement agreement or
order entered into where the aggregate amount required to be paid or incurred to or at the
direction of the government is at least $600 (or such other amount as may be specified by the
Secretary of the Treasury as necessary to ensure the efficient administration of the Internal
Revenue laws). The report must separately identify any amounts that are for restitution or
remediation of property, or correction of noncompliance. The report must be made at the time
the agreement is entered into, as determined by the Secretary of the Treasury.

Effective Date

The proposal is effective for amounts paid or incurred after the date of enactment, except
that it would not apply to amounts paid or incurred under any binding order or agreement entered
into before such date. Such exception does not apply to an order or agreement requiring court
approval unless the approval was obtained before such date.

8. Aircraft management services
Present Law

Excise tax on taxable transportation by air

Section 4261 imposes an excise tax on amounts paid for taxable transportation. In
general, for domestic flights, the tax consists of two parts: a 7.5 percent ad valorem tax applied
to the amount paid and a flat dollar amount for each flight segment (consisting of one takeoff and
one landing). “Taxable transportation” generally means transportation by air which begins and
ends in the United States. The tax is paid by the person making the payment subject to tax and
the tax is collected by the person receiving the payment.

In determining whether a flight constitutes taxable transportation and whether the
amounts paid for such transportation are subject to tax, the Internal Revenue Service (“IRS”) has

14 Thus, for example, the provision does not apply to payments made by one private party to another in a
lawsuit between private parties, merely because a judge or jury acting in the capacity as a court directs the payment
to be made. The mere fact that a court enters a judgment or directs a result in a private dispute does not cause the
payment to be made “at the direction of a government” for purposes of the provision.
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looked at who has “possession, command, and control” of the aircraft based on the relevant facts
and circumstances.

Aircraft management services companies

Generally, an aircraft management services company (“management company”) has as its
business purpose the management of aircraft owned by other corporations or individuals
(“aircraft owners”). In this function, management companies provide aircraft owners, among
other things, with administrative and support services (such as scheduling, flight planning, and
weather forecasting), aircraft maintenance services, the provision of pilots and crew, and
compliance with regulatory standards. Although the arrangement between management
companies and aircraft owners may vary, it is our understanding that aircraft owners generally
pay management companies a monthly fee to cover the fixed expenses of maintaining the aircraft
(such as insurance, maintenance, and recordkeeping) and a variable fee to cover the cost of using
the aircraft (such as the provision of pilots, crew, and fuel).

Suspension and closing of audits

In March 2012, the Internal Revenue Service issued a Chief Counsel Advice determining
that a management company provided all of the essential elements necessary for providing
transportation by air and the owner relinquished possession, command and control to the
management company. Thus, the management company was determined to be providing taxable
transportation to the owner and was required to collect the appropriate federal excise tax from
the aircraft owner and remit it to the IRS. The Chief Counsel Advice resulted in increased audit
activity by the IRS on aircraft management companies.

In May 2013, the IRS suspended assessment of the federal excise tax with respect to
aircraft management services while it developed guidance on the tax treatment of aircraft
management issues. In 2017, the IRS decided not to pursue examination of the issue of whether
amounts paid to aircraft companies by the owners or lessors of the aircraft are taxable until
further guidance is made available. According to the IRS, for any exam in suspense the aircraft
management fee issue was conceded and the taxpayers were notified accordingly.!'> The IRS
has not issued further guidance on this issue.

Description of Proposal

The proposal exempts certain payments related to the management of private aircraft
from the excise taxes imposed on taxable transportation by air. Exempt payments are those
amounts paid by an aircraft owner for management services related to maintenance and support
of the owner’s aircraft or flights on the owner’s aircraft. Applicable services include support
activities related to the aircraft itself, such as its storage, maintenance, and fueling, and those
related to its operation, such as the hiring and training of pilots and crew, as well as
administrative services such as scheduling, flight planning, weather forecasting, obtaining

"' See also, Kerry Lynch, IRS To Shelve Pending Audits on Aircraft Management Fees, AlNonline (July
17, 2017) hitp://www.ainonline.com/aviation-news/business-aviation/2017-07-17/irs-shelve-pending-audits-aircrafl-

management-fees.
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insurance, and establishing and complying with safety standards. Aircraft management services
also include such other services as are necessary to support flights operated by an aircraft owner.

The term “aircraft owner” includes a person who leases the aircraft other than under a
disqualified lease. A disqualified lease means a lease from a person providing aircraft
management services with respect to such aircraft (or a related person to the person provides
such services) if such lease is for a term of 31 days or less. The exclusion applies on a pro rata
basis to payments for which only a portion are attributable to aircraft management services.

Effective Date
The proposal is effective for amounts paid after the date of enactment.

9. Create qualified opportunity zones
Present Law

From time to time, the Code has provided several incentives aimed at encouraging
economic growth and investment in distressed communities by providing Federal tax benefits to
businesses located within designated boundaries.''®

One of these incentives is a federal income tax credit that is allowed in the aggregate
amount of 39 percent of a taxpayer investment in a qualified community development entity
(CDE)."" In general, the credit is allowed to a taxpayer who makes a “qualified equity
investment” in a CDE which further invests in a “qualified active low-income community
business.” CDEs are required to make investments in low income communities (generally
communities with 20 percent or greater poverty rate or median family income less than 80
percent of statewide median). The credit is allowed over seven years, five percent in each of the
first three years and six percent in each of the next four years. The credit is recaptured if at any
time during the seven-year period that begins on the date of the original issue of the investment
the entity (1) ceases to be a qualified CDE, (2) the proceeds of the investment cease to be used as
required, or (3) the equity investment is redeemed. The Department of Treasury’s Community
Development Financial Institutions Fund (“CDFI”) allocates the new markets tax credits.

"¢ Such designated areas were referred to as empowerment zones, the District of Columbia Enterprise
(“DC”) Zone, and the Gulf Opportunity (“GO”) Zone, and each of these designations and attendant tax incentives
have expired. The designations and tax incentives for the DC Zone, and the GO Zone generally expired after
December 31, 2011. 1400(f), 1400N(h), 1400N(c)(5), 1400N(a)(2)(D), 1400N(a)(7)(C), 1400N(d). The
empowerment zones program and attendant tax incentives expired as of December 31, 2016. Secs. 1391(d)(1),
There are also areas that were designated as renewal communities under section 1400E which received tax benefits
that all expired as of December 31, 2009, except that a zero-percent capital gains rate applies with respect to gain
from the sale through December 31, 2014 of a qualified community asset acquired after December 31, 2001, and
before January 1, 2010 and held for more than five years. For more information on these programs and attendant tax
incentives, see Joint Committee on Taxation, Incentives for Distressed Communities: Empowerment Zones and
Renewal Communities (JCX-38-09), October 5, 2009,

17 Sec. 45D.
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